
United States v. Sterling – CAAF Slip Opinion, 10 August 2016

Quotations are referenced by page citations in [brackets]

[2] Amicus Curiae in Support of Neither Party:   . . . Donald G. Rehkopf Jr., Esq. (on petition)
– for The Military Religious Freedom Foundation. 

Majority Opinion

[3] “[W]e note from the outset that this is not the usual case where an individual or group sought
an accommodation for an exercise of religion and it was denied. Nor is it a case where the
practice at issue was either patently religious, such as the wearing of a hijab, or one where
it was not but a government actor somehow knew the practice was religious and prohibited
it on that basis.”

[3] “Rather, the claimed exercise of religion at issue in this case involved posting the printed
words ‘[n]o weapon formed against me shall prosper’ at a shared workspace in the context
of Appellant’s contentious relationship with her superiors.”

! This is the limited issue in this case.

[3] “Nor, despite the existence of procedures for seeking a religious accommodation, did
Appellant seek one.”

[4] “We hold that the orders to remove the signs were lawful. Appellant’s claimed defense to
violating those orders under RFRA was preserved, but Appellant has failed to establish a
prima facie RFRA case.”

! Holding # 1

[4] “[W]e hold that her failure to either inform her command that the posting of the signs was
religiously motivated or seek an accommodation are both relevant to Appellant’s failure to
establish that the orders to remove the signs constituted a substantial burden on her exercise
of religion.”

! Holding # 2

[10] “Appellant argues that there was no valid military purpose in ordering her to remove the
signs from her shared work space. We disagree.”

[10] “. . .   Appellant has failed to rebut the presumption that the orders were lawful and necessary
to further the mission of Appellant’s unit by maintaining good order and discipline.”
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[10-11] “Without question, a junior Marine with a contentious relationship with her superiors 
posting combative signs in a workspace could undermine good order and discipline.”

[11] “Appellant fails to rebut the presumption of the lawfulness of the orders, and because she
fails to establish a prima facie RFRA case, she also lacks a defense for failing to follow the
orders.”

[11-12] “Appellant has nonetheless failed to identify the sincerely held religious belief that made 
placing the signs important to her exercise of religion or how the removal of the signs
substantially burdened her exercise of religion in some other way.”

[17] “Appellant has failed to establish that the orders to remove the signs substantially burdened
her religious beliefs.”

[17-18] “In this case, Appellant did not present any testimony that the signs were important to her 
exercise of religion, or that removing the signs would either prevent her ‘from en-gaging in
conduct [her] religion requires,’ [citation omitted] or cause her to ‘abandon[] one of the
precepts of her religion’” [citation omitted]

[18] “Nor does Appellant’s testimony indicate how complying with the order to remove the signs
pressured her to either change or abandon her beliefs or forced her to act contrary to her
religious beliefs.”

[18] “Contrary to Appellant’s assertions before this Court, the trial evidence does not even begin
to establish how the orders to take down the signs interfered with any precept of her religion
let alone forced her to choose between a practice or principle important to her faith and
disciplinary action.”

[19] “[W]e will not overlook the reality that DoD and Naval regulations permitted Appellant to
request an accommodation for any rule or regulation that she believed substantially burdened
her religion, but required that she adhere to and follow orders while awaiting a de-
termination on the matter.”

DISSENT - Judge Ohlson

[9, n.7] “This is not to say that LCpl Sterling proved she was engaging in ‘religious exercise.’ As 
explained above, in order for a RFRA claimant to prevail on this prong, he or she must
demonstrate that the conduct was religiously inspired and that it was sincere. A mere
showing that the servicemember engaged in conduct that had religious overtones is not
sufficient.”
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MRFF Amicus Curiae Brief Filed at CAAF on 23 June 2015

[5] “This case did not arise in a civilian setting with civilian parties – it involved active-duty
Marines, on-duty, on base, in a common work area frequented by other military members
whereby Petitioner first posted non-neutral religious signs, and then defied the order of her
USMC supervisor to remove the signs. It is the military context of Petitioner’s conduct –
even if deemed symbolic speech – that she is ignoring. . . .”

[12] “Petitioner’s arguments all suffer from the same fatal flaw - they ignore the context of her
misconduct. In the context of the First Amendment’s Free Exercise clause, ‘Conduct remains
subject to regulation for the protection of society.’” [footnote omitted]

[13] “Petitioner twice refused a direct order from her supervisor [a SSgt] to remove the signs. So,
we have a Lance Corporal [E-3], on Base in a USMC common work-area with other
Marines, on-duty, in uniform, refusing to comply with direct orders from her Staff Sergeant
[E-6] supervisor. That is the antithesis of “good order and discipline.” What is a USMC
supervisor to think? If they were in a combat situation and Petitioner refused to follow direct
orders, chaos (to include death) could result and the mission would fail. This is the context
that Petitioner overlooks.”
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