
 
 

 

 

Wednesday, November 16, 2016 
 

The Honorable Robert A. McDonald 
Secretary of Veteran Affairs 
 
Dear Mr. Secretary: 
 
I am the Legal Affairs Coordinator for the Military Religious Freedom Foundation (“MRFF”), which is a 
nonprofit organization currently representing over 48,200 U.S. soldiers, sailors, airmen, and Marines, as 
well as national guard, reservists, service academy and ROTC/OTS/OCS cadets and midshipmen, and 
veterans in connection with unconstitutional violations of the separation between church and state that are 
occurring within the U.S. military. 
 
I recently had the opportunity to read the November 7, 2016 letter sent to you by the American Center for 
Law & Justice (“ACLJ”) regarding MRFF’s recent actions with respect to the wrongful placement and/or 
distribution of Bibles in VA facilities.  Although we at MRFF trust that you understand that these Bibles 
were properly removed pursuant to both the Establishment Clause and VA Regulations, I was 
disappointed by the legally erroneous and misleading arguments made by the ACLJ and felt compelled to 
briefly respond. 
 
MRFF Acts on Behalf of Our Clients 
 
As an initial matter, it should be noted that we at MRFF do not actively seek out potential constitutional 
violations.  Despite the ACLJ’s false accusation that MRFF’s Founder and President, Mikey Weinstein, 
“sees religious intrigue wherever he looks,” we intervene only when service members, veterans, and/or 
cadets/midshipmen, etc. seek our assistance and protection.  The ACLJ even admits that MRFF contacted 
the VA Clinic in Athens, Ohio “after someone complained.”  In fact, MRFF received numerous 
complaints regarding Bibles at VA facilities, including complaints from Christian clients who understood 
the constitutional implications. 
 
Making Only One Religious Text Available at VA Facilities Constitutes and Unconstitutional 
Endorsement of One Religion Over Others 
 
Although the ACLJ attempts to frame the removal of Bibles from VA facilities as “removing only 
religiously themed materials,” they fail to mention that the Bible was the only religious text made 
available – or, in some cases, actually distributed – at such VA facilities.  If a variety of religious texts 
were made available along with it, there would arguably be no constitutional issue.  However, when a 
state actor makes only one religious text available it sends a message that it is the only religious text – 
and, therefore, religious message – accepted and endorsed by that facility. 
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The ACLJ cares nothing about making generally religious reading material available alongside secular 
reading material – it cares only about making Christian reading material available.  Although they claim, 
“only the most sensitive or religiously hostile would be offended by the mere presence of a religious book 
placed among other, non-religious reading materials in a waiting room,” they would be singing a very 
different tune if the circumstances involved the “mere presence” of a Quran or Satanic Bible.  MRFF’s 
position, however, would be the same – the availability of only one religious text, regardless of the nature 
of that religious text, constitutes the wrongful endorsement of one religion over others. 
 
The Decision by a VA Facility to Make Available or Distribute Bibles Constitutes State Action – 
Not Private Expression 
 
The ACLJ further attempts to characterize the availability of the Bible in VA waiting rooms as private 
religious expression.  However, it is undisputed that the VA is a government entity and, therefore, if the 
VA were to endorse one religion over others it would violate the Establishment Clause.  The VA 
obviously cannot act on its own, but must necessarily act through the actions of its supervisors and 
employees.  Therefore, if the supervisors and employees at particular VA facilities endorse one religion 
over other or over non-religion (in this case, by providing a Gideon Bible as the only available religious 
text as reading material), their actions are attributable to the VA.  See Lee v. Weisman, 505 U.S. 577, 112 
S.Ct. 2649 (1992) (stating that, from a constitutional perspective, the decision of a school principal was 
attributable to the State, such that it was as if a state statute decreed the prayer must occur). 
 
While the ACLJ repeatedly asserts that providing the Bible as reading material in VA facilities is private 
religious expression, such repetition simply does not make it so.  I could describe myself as the tallest 
person in the world and provide pages of examples of people who are shorter than I am and even attach 
pictures of me proving that I am taller than others, yet that claim would still be patently false.  Similarly, 
repeatedly claiming that the presence of Bibles as the only available religious text at VA facilities 
constitutes mere private religious expression does not change the fact that the VA is a state actor. 
 
As a state actor, the proper test is the that set forth in Lemon v. Kurtzman, 403 U.S. 602 (1971): An act or 
policy of a government entity violates the Establishment Clause if any one of the following is shown: (1) 
its purpose is not secular; (2) its principal/primary effect either advances or inhibits religion; or (3) it 
fosters an excessive entanglement with religion.  In this case, providing or distributing the Bible, 
exclusive of other religious texts, has no secular purpose, it clearly advances religion, and it fosters and 
excessive entanglement between the VA and Christianity. 
 
It should be noted that, despite the ACLJ’s claim that “any reasonable, minimally informed, person 
knows that no endorsement of religion is intended,” intent is not an element of the Lemon test.  Instead, 
providing and/or distributing Bibles at VA facilities violates the Establishment Clause regardless of 
whether anyone intended to endorse religion over non-religion. 
 
VA Regulations Limit Private Religious Expression on VA Property 
 
Even if the presence and/or distribution of Bibles at VA facilities could be characterized as private 
religious expression, VA Regulations permit limitations on such expression: 
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To the extent that members of the public have a valid reason to be in VA 
facilities, VA must ensure that their rights to express and exercise their 
faiths are protected and that they are free from governmental 
establishment of religion.  Members of the public while in VA facilities 
are subject to the rules regarding the use of VA facilities including 38 
C.F.R. 1.218.  These rules include the requirement that any service, 
ceremony, or demonstration must be authorized by the head of the 
facility or designee.  See 38 C.F.R. 1.218(a)(14).  The decision whether 
to authorize the event must be based on a ground other than to sponsor, 
endorse, or inhibit a particular religion or religion generally. 

 
August 19, 2016 Memorandum RE: Update of Policy Guidance on Religious Exercise and Expression in 
VA Facilities and Property Under the Charge and Control of VA. 
 
Further, when deciding whether to allow outside groups to promote any message on VA property, the 
director of the VA facility must consider the benefits of authorization for VA patients, beneficiaries, 
and/or employees.  The facility director must further allow other groups or individuals to similarly 
promote other messages.  Id.   
 
Therefore, if the director of each VA facility chose to allow outside groups to distribute or otherwise 
make available Bibles on VA property, other religious texts must similarly be allowed to be distributed.  
Moreover, even private religious expression on VA property is not limitless, but should be regulated by 
the director of the facility in accordance with the Establishment Clause. 
 
The ACLJ’s Claims Regarding the “Agenda” of MRFF are False and Defamatory 
 
The ACLJ’s claims regarding Mikey Weinstein’s “agenda” are nothing short of defamatory.  The quotes 
included in their letter are intentionally framed out of context in an attempt to misrepresent our mission.  
As a staff member of MRFF, I will simply state that our reputation speaks for itself.  We have over 
48,200 clients throughout the military – over 96% of whom identify as Christians – who are thankful for 
our work defending their religious freedom.  If you would like more information regarding our work, I am 
happy to provide it to you. 
 
Respectfully, 

 
Tobanna Barker 
MRFF Legal Affairs Coordinator 
 
CC: 
The Honorable Leigh A. Bradley, General Counsel, Department of Veteran Affairs 
Adam Jackson, Pharm D., R.Ph., Associate Chief, Primary & Preventive Care Line, Chillicothe VAMC 


